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The Opinion of the Court was delivered PER CURIAM.



SYLLABUS

“Under W.Va.R.Civ.P. 41(b), in order to reingtate acause of action which hasbeen
dismissed for fallureto prosecute, the plaintiff must movefor reingatement within threeterms of entry of
thedigmissd order and makeashowing of good causewhich adequatdy excuseshisneglect in prosecution
of thecase” Syllabus Point 1, Brent v. Board of Trustees of Davis & Elkins College, 173W. Va

36, 311 S.E.2d 153 (1983).



Per Curiam:

Inthisgpped, thegppdlant, Lee Roy Anderson, daimsthat the Circuit Court of Calhoun
County should have reingtated an action which the court dismissed because of Mr. Anderson’ sfalureto
prosecute. Mr. Anderson damsthat hereasonably did prosecutetheaction, thet any delay wasexcusable,
and that consequently the court’ s failure to reinstate constituted an abuse of discretion.

l.
FACTS

The gppelleein this proceeding, Wayne King, isan attorney who searched thetitleto
property which the gppellant, Lee Roy Anderson, purchased in 1986. In performing thetitle seerch, Mr.
King overl ooked certainjudgment lienswhichwererecorded againg aprior owner. Hedsofaledtonote
those judgment liensin atitle opinion letter which heissued on August 29, 1986. Subsequently, the
judgment crediitor ingtituted alega proceeding tofored osetheliens, and, asaresult of theproceeding, Mr.

Anderson lost his property.

After losing his property, Mr. Anderson, in September 1991, instituted the present
mal practice proceeding against Mr. King in the Circuit Court of Calhoun County. Mr. Kingfiled an
answer, and the partiesundertook substantia discovery. Thediscovery induded thetaking of &t leest three
depogitions, thesubmisson by Mr. Anderson of the plaintiff’ sfirst request for admissons, aswell asthe
submission by Mr. Anderson of the plaintiff’ sfirst set of interrogatories and request for production of

documents.



On September 7, 1994, the Circuit Court of Calhoun County conducted ahearing for the
entry of ascheduling order inthecase. After the hearing, an order was entered which fixed January 17,
1994 [9(] [actudly 1995], the datefor trid. The order aso required the partiesto exchange witnesslidts,

which they later did.

Prior tothetrid of the case on January 17, 1995, the court, on its own motion, continued

thetria date, from January 17, 1995, until May 9, 1995.

In preparation for the May 9, 1995, trial, Mr. Anderson procured the issuance of
ubpoenas, but the casewas again continued by the court, onitsown mation, thistimeuntil September 19,

1995.

In preparation for the September 19, 1995, trial, Mr. Anderson again procured the

Issuance of subpoenas, but again the case was continued by the court.

Shortly after the third continuance of the case, the atorney who had been handling the
metter |ft thefirm which wastechnicaly representing Mr. Anderson, and gpparently no further action was
takeninthe caseuntil May 1997, when the circuit court decided to dismissit fromitsdocket because of

Mr. Anderson’ s failure to prosecute.



When the court decided to dismissthe action, the Clerk of the Circuit Court of Calhoun
County, on May 12, 1997, mailed anotice of intent to dismissto the attorney who had previoudy
represented Mr. Anderson. It gppearsthat this notice was never recaived by the attorney, and neither the
atorney, nor Mr. Anderson, took any actiontoresstthedismissal. Asaconsequence, on June4, 1997,

the Circuit Court of Calhoun County dismissed the action.

After learning of thedismissal, another attorney, acting for Mr. Anderson, timely fileda
motion for reingtatement of thecase. Among other things, the attorney notified the circuit court thet the
noticeof intent to dismisshad not been received by counsd for Mr. Anderson. Thenew attorney dsolater

filed a supplemental motion to reinstate the action.

Beforethecircuit court ruled on the motionsto reinstate, the Circuit Clerk of Cahoun
County, on July 20, 2000, mailed a second notice of intent to dismiss which was received by Mr.

Anderson’s new attorney.

A hearing was held on the reinstatement by the Circuit Court of Calhoun County on
September 6, 2000. At the conclusion of that hearing, the court denied both motionsto reingtate, and on
September 15, 2000, entered an order reflecting thisdecision. The court entered asecond order of

dismissal on September 20, 2000.



Inthe present proceeding, Mr. Anderson daimsthat under the circumstances of thiscase,

the trial court abused its discretion in refusing to reinstate his action.

.
STANDARD OF REVIEW

In Dimon v. Mansey, 198 W. Va. 40, 46, 479 S.E.2d 339, 345 (1996), this Court
dated: “Traditionaly, our scope of review, even wherereingatement [of an actionwhichisdismissad for
falureto prosecute] istimey sought, islimited. Itisonly wherethereisacdear showing of an abuse of

discretion that reversal is proper.”

1.
DISCUSSION

It appearsthat the circuit court dismissed the present case pursuant to the provisons of

W. Va. Code 56-8-9. That statute provides that:

Any court inwhichis pending any casewherein for more than oneyear
there has been no order or proceeding but to continueit, or wherein the
plantiff isddinquent in the payment of accrued court costs, may, inits
discretion, order such caseto be struck from its docket; and it shdll
thereby be discontinued. A court making such order may directittobe
published in such newspaper as it may name.

Rule41(b) of theWest VirginiaRules of Civil Procedurefollowsand supplementsthis

statutory provision. Rule 41(b) provides, in part:

Any court inwhichis pending an action wherein for more than one year
there has been no order or proceeding, or wherein the plaintiff is
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delinquent inthe payment of accrued court costs, may, initsdiscretion,
order such action to be struck fromits docket; and it shall thereby be
discontinued. Thecourt may direct that such order bepublishedin such
newspaper asthe court may name. The court may, on mation, reindate
onitstria docket any action dismissed under thisrule, and set asdeany
nonsuit that may [be] entered by reason of the nonappearance of the
plantiff, withinthreetermsafter entry of theorder of dismissal or nonsuit;
but an order of reingtatement shall not be entered until the accrued costs
are paid.

In Dimon v. Mansey, supra, this Court discussed a length the provisonsrelating to the
dismissa and reingatement of civil actionsfor falureto prosecute. Inthat case, the Court indicated that
digmiss for fallureto prosecuteisaharsh sanction and that because of itsharshness, dismissd should be
consdered appropriate only in flagrant cases. Smilarly, in Gray v. Johnson, 165W. Va. 156, 267
SE.2d615(1980), thisCourt sated that adismissal for failureto prasecute should occur only wherethere
isalack of diligence by aplantiff and demonstrable prgudiceto adefendant. Further, whether the plaintiff
wasdiligent must be determined on anad hoc bad's, after acareful examination of thefactorscontributing

to the delay.

In Syllabus Point 1 of Dimon v. Mansey, the Court, in spesking of when reinstatement
was appropriate, reiterated Syllabus Point 1 of Brent v. Board of Trustees of Davis & Elkins
College, 173 W. Va. 36, 311 S.E.2d 153 (1983). That syllabus point provides that: “Under
W.Va.R.Civ.P. 41(b), in order to reingtate a cause of action which has been dismissed for failureto
prosacute, the plaintiff must move for rengatement within threeterms of entry of thedismissd order and

make a showing of good cause which adequately excuses his neglect in prosecution of the case.”

5



Finally, in Dimon v. Mansey, supra, the Court indicated that if aparty showed good
causefor not prosecuting an action, the court should not reindate theaction if subgtantia prejudicewould

result to the other party.

Inthe present case, thereisno dispute that Mr. Anderson filed hismotion to reindtate his
actionwithinthreeterms of court after entry of theinitid dismissd order. Infact, therecord indicatesthat
hefiled the motion within afew days after the court dismissed the action on June 4, 1997. Thus thered
question iswhether Mr. Anderson made a showing of good cause adequately excusing hisfailureto

prosecute the case.

Therecord showsthat prior tothedismissa, Mr. Anderson had teken subgtantid action
to prosecute the case. Depogitions had been taken, and Mr. Anderson had made requestsfor admissons
and requestsfor the production of documents. It gppearsthat the case was repeatedly continued by the
circuit court sua ponte, and prior to a least two of the continuances, Mr. Anderson apparently procured

the issuance of subpoenas to compel the attendance of witnesses.

InthisCourt’ sview, dl thisshowsthet over aperiod of four years, from September 1991
through September 1995, Mr. Anderson did prosecute the action and apparently was prepared to try the
Issues raised, but was frustrated in completing the prosecution by the actions of the court itself. The

passage of that time period cannot be attributed to any lack of diligence on Mr. Anderson’s part.



Although there gppearsto have been no action for ayear after thelast continuance, that
the atorney representing Mr. Anderson | eft the firm representing him, and the record suggeststhat Mr.
Anderson’ sfurther delay in prosecuting the case was occasioned by theattorney’ sdeparture. The
departing attorney had apparently been prepared to try the case, and hisfailureto try it had not been
occad oned by inaction on hispart, or onthe part of Mr. Anderson, but had been occas oned by thecourt's
continuanceof thecase. Again, under the particular factsof the case, the Court cannot concludethat there

was alack of diligence on Mr. Anderson’s part.

Under these overdl peculiar arcumgances of thiscase, Mr. Anderson’s conduct cannot
be cong dered flagrant, and where he did advance good reasonsfor not prosecuting the case, this Court

believes that the circuit judge clearly abused his discretion and should have reinstated this action.

TheCourt notesthat thegppdlee, Mr. King, arguesthat hewill besubsantialy preudiced
if thiscaseisreingated because Mr. Anderson’ sformer wifeismissng and may beameaterid witness. It
gppearsto the Court that the questionsin the present case arewhether Mr. King searched atitlefor Mr.
Anderson, whether therewerejudgment liensagaing thetitlea thetimethetitlewas searched, whether
Mr. King discovered thosejudgment liensin doing thetitle search, whether hisopinion | etter revedled those
judgment liens, and whether Mr. Anderson lost his property asaresult of thefalure of Mr. King to refer
to thejudgment liensin the opinion letter. These questions could be largely resolved by documentary
evidence, and the Court cannot see how the presence of Mr. Anderson’ sformer wife could dter what the

documentary evidence would show or how her absence would prejudice Mr. King's case.
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Thejudgment of the Circuit Court of Calhoun County is, therefore, reversed, and thiscase

Is remanded with directions that the circuit court reinstate the case on its docket.

Reversed and remanded
with directions.



